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RULES  AND  REGULATIONS 


Title  7 — Agriculture 

CHAPTER  I— AGRICULTURAL  MARKETING 

SERVICE  (STANDARDS,  INSPECTIONS, 

MARKETING  PRACTICES),  DEPART¬ 
MENT  OF  AGRICULTURE 

PART  26— GRAIN  STANDARDS 
Miscellaneous  Amendments 

Statement  of  considerations.  On. 
December  4  and  27,  1974,  there  was  pub¬ 
lished  in  the  Federal  Register  (39  FR 
42226  and  39  FR  44763)  notices  of  pro¬ 
posed  rulemaking  to  amend  §§  26.1,  26.6, 
26.9,  26.10,  26.11,  26.13,  26.14,  26.15,  26.30, 
26.61,  26.85,  26.87,  26.97,  26.100,  26.101, 
26.110,  and  26.114  of  the  regulations  (7 
CFR  26.1,  26.6,  26.9,  26.10,  26.11,  26.13, 
26.14,  26.15,  26.30,  26.61,  26.85,  26.87, 
26.97,  26.100  ,  26.101,  26.110,  and  26.114) 
under  the  Act. 

The  proposed  amendments  of  the  regula¬ 
tions  under  the  Act  are  needed  to  conform 
Inspection  procedures  with  changes  in  grain 
merchandising  and  transportation  practices, 
to  clarify  certain  provisions  in  the  regula¬ 
tions,  and  to  provide  additional  guidelines 
for  o facial  inspection  agencies. 

Copies  of  the  notices  of  proposed  rule¬ 
making  were  sent  to  official  inspection 
personnel  licensed  under  the  Act  and  to 
members  of  the  grain  industry. 

Interested  persons  were  given  until 
January  20,  1975,  to  submit  written 
data,  views,  or  arguments  with  respect  to 
the  proposed  rulemaking.  In  response 
to  a  request  by  interested  parties  for 
additional  time  to  study  the  proposals, 
the  time  for  filing  written  data,  views, 
or  arguments  was  extended  to  March  7, 
1975.  Sixty-two  comments  with  respect 
to  the  proposals  were  received  from  farm 
organizations,  grain  Industry  firms, 
grain  industry  groups,  official  inspection 
agencies,  grain  inspection  groups,  steam¬ 
ship  companies,  and  the  U.S.  Depart¬ 
ment  of  Commerce. 

One  commentor  supported  all  the  pro¬ 
posals,  and  one  comment  from  a  non¬ 
grain  commercial  firm  was  not  relevant 
to  the  proposals.  The  principal  points 
raised  in  the  other  comments  and  the 
Department’s  response  are  set  out  by 
section  as  follows : 

1.  Weighted  average.  Section  26.1  of  the 
regulations  (7  CFR  26.1)  would  be  amended 
by  adding  a  definition  for  the  term  "weighted 
average.”  The  definition  Is  needed  to  sup¬ 
plement  the  weighted  average  provision  In 
I  26.14(k)  of  the  regulations  (7  CFR  26.14 
(*)). 

One  commentor  suggested  that  this 
section  include  a  definition  for  “numeri¬ 
cal  average’’  in  addition  to  a  definition 
for  “weighted  average."  Present  inspec¬ 
tion  procedures  require  the  use  ot 
weighted  averages  but  does  not  require 
numerical  averages.  It  has  been  con¬ 
cluded  that  a  definition  for  “numerical 
average”  would  serve  no  useful  purpose, 
and  that  the  section  should  be  amended 
as  proposed. 

2.  Mechanical  sampler  inspection.  Section 
26.6  of  the  regulations  (7  CFR  26.6)  would  be 
amended  by  authorizing  an  additional  and 
needed  service,  the  Inspection  of  mechanical 
grain  samplers.  Pursuant  to  I  26.28  (7  CFR 
26.28) ,  the  service  would  be  conducted  by  offi¬ 


cial  Inspection  personnel  employed  by  an 
official  Inspection  agency. 

One  commentor  supported  the  proposal 
and  no  commentors  opposed  the  amend¬ 
ment.  It  is  concluded  that  this  section 
should  be  amended  as  proposed.  However, 
a  change  has  been  made  in  paragraph 
(1)(1)  of  this  section  to  correct  a 
reference. 

3.  Conditions  for  inspection.  Section  26 3 
of  the  regulations  (7  CFR  26.9)  would  be 
amended  by  adding  a  paragraph  stating  the 
conditions  to  which  the  appUeant  consents 
in  submitting  a  request  for  an  official  Inspec¬ 
tion  service.  The  conditions  which  are  listed 
In  the  proposed  new  paragraph  are  consid¬ 
ered  essential  to  effectuate  the  purposes  of 
the  Act. 

One  commentor  opposed  the  proposed 
conditions  to  which  an  applicant  con¬ 
sents  in  requesting  Inspection  service.  It 
has  been  concluded  that  each  of  the  items 
is  essential  to  effectuate  the  purposes  or 
provisions  of  the  Act;  that  an  applicant 
for  inspection  should  consent  to  the  con¬ 
ditions  stated  in  this  section  as  a  req¬ 
uisite  to  satisfactory  Inspection  condi¬ 
tions  and  that  this  section  should  be 
amended  as  proposed. 

4.  Grounds  for  dismissing  requests.  Section 

26.10  of  the  regulations  (7  CFR  26.10)  would 
be  amended  by  deleting  the  reference  to 
1126.27,  26.30,  26.37,  and  26.47,  and  by  In¬ 
cluding,  as  a  note,  a  reference  to  !  26.11  of  the 
regulations  and  1 10  of  the  Act.  This  would 
simplify  and  clarify  the  wording  as  i  26.10  Is 
Intended  to  cover  the  dismissal  of  inspection 
requests. 

One  commentor  opposed  the  reference 
in  this  section  that  relates  to  other  sec¬ 
tions  of  the  regulations  and  the  Act.  The 
amendment  to  this  section,  as  proposed, 
will  replace  the  present  five  references  to 
other  sections  of  the  regulations  and  one 
section  of  the  Act  with  one  parenthetical 
reference  to  a  section  in  the  regulations 
and  a  section  in  the  Act.  This  would  sim¬ 
plify  and  clarify  the  wording  of  §  26.10. 
It  is  concluded  that  this  section  should 
be  amended  as  proposed. 

6.  Health  and  safety,  and  timely  notice. 
Section  26.11  of  the  regulations  (7  CFR  26.11) 
would  be  amended  by  providing  In  subsection 
(a)  (2)  examples  showing  when  grain  shall  ba- 
deemed  to  be  not  “accessible  for  Inspection” 
as  a  result  of  conditions  which  are  unduly 
hazardous  to  the  health  or  safety  of  official 
inspection  personnel.  The  only  examples 
shown  at  present  are  for  conditions  that  do 
not  permit  an  adequate  and  correct  sampling, 
examination,  or  other  determination.  Section 

26.11  would  also  be  amended  by  providing  In 
subsection  (b)  an  Interpretation  for  the  term 
“timely  arrangements”  for  an  appeal  Inspec¬ 
tion  on  export  grain.  The  Interpretation 
would  set  forth  the  minimum  time  period  for 
requesting  overtime  service.  A  minimum  time 
period  is  needed  to  plan  and  schedule  staffing 
needs. 

Seven  commentors  opposed  the  refer¬ 
ence  to  OSH  A  standards  in  the  regula¬ 
tions,  and  one  of  the  seven  commentors 
recommended  a  cooperative  effort  be¬ 
tween  USD  A,  the  grain  industry,  and  of¬ 
ficial  Inspection  agencies  to  develop 
safety  standards  for  all  inspection  per¬ 
sonnel.  Two  commentors  suggested  that 
timely  arrangements  for  appeal  inspec¬ 
tion  be  defined  as  1600  hours  of  the 


preceding  workday  instead  of  1400 
hours,  but  did  not  furnish  a  reason  for 
the  suggestion.  It  is  concluded  that  in¬ 
asmuch  as  grain  industry  firms,  official 
inspection  agencies,  and  official  inspec¬ 
tion  personnel  are  already  subject  to  the 
OSHA  regulations,  reference  to  the 
OGHA  regulations  should  not  be  Included 
in  the  amendment  to  this  section,  but 
such  safety  standards  will  be  prescribed 
in  instructions  by  the  Administrator.  It 
is  further  concluded  that  because  no 
reason  was  shown  for  changing  the  de¬ 
finition  of  “timely  arrangements”  to 
1600  hours  of  the  preceding  workday,  the 
section  should  be  amended  to  include 
the  definition  for  “timely  arrangements” 
as  proposed. 

6.  Issuance  of  one  certificate  for  more 
than  one  lot.  Section  26.13  of  the  regulations 
(7  CFR  26.13)  would  be  amended  by  au¬ 
thorizing  the  Issuance  of  one  certificate  for 
more  than  one  lot  when  such  a  certificate 
would  meet  the  needs  of  the  applicant.  At 
present,  except  In  the  case  of  combined  lot 
Inspection*  (see  §  26.15) ,  official  Inspection 
personnel  are  required  to  Issue  one  certificate 
per  lot.  The  Issuing  of  one  certificate  for 
more  than  one  lot  would  reduce  the  number 
of  certificates  Issued  and  the  related  clerical 
work. 

Three  commentors  supported  the 
amendment  of  this  section.  However,  two 
of  the  three  commentors  requested  that 
the  word  “barges”  in  this  section  be  de¬ 
fined  to  Include  barges  specifically  de¬ 
signed  for  loading  aboard  oceangoing 
vessels.  It  is  concluded  that  inclusion 
of  such  barges  is  in  accordance  with  the 
Intent  of  this  section  and  that  the  sec¬ 
tion  should  be  amended  to  specifically 
include  such  barges. 

7.  Inspection  of  cargo  grain.  Section  26.14 
of  the  regulations  (7  CFR  26.14)  would  be 

amended  ter 

Replace  the  term  “grade”  with  the  more 
Inclusive  term  “quality”; 

Remove  the  limit  on  the  quantity  of  better 
quality  grate  that  can  be  in  a  lot;  and 

Define  new  terms  and  explain  how  they 
are  used  te  the  Inspection  of  cargo  grain. 

Non;  The  Department  plans  to  later  pro¬ 
pose,.  In  the  regulations,  an  additional  in¬ 
spection  plan  for  the  Inspection  of  grain 
In  ships  for  shipments  where  divided-orig¬ 
inal  Inspection  certificates  are  not  needed. 
The  additional  plan  will  Involve  wider  con¬ 
straints  on  variations  in  quality  and  wUl 
promote  more  efficient  handling  of  bulk 
export  grain. 

One  commentor  opposed  the  defini¬ 
tions  of  terms  in  this  section  related  to 
the  so  called  “Plan  A”  rules  (Uniform 
Shiploading  Plan)  because  the  statistical 
limits  in  the  plan  would  be  burdensome 
to  exporters.  Hie  Uniform  Shiploading 
Plan  presently  in  use  was  developed  in 
consultation  with  the  grain  industry 
utilizing  statistical  principles.  One  com¬ 
mentor  objects  to  changing  the  phrase 
“afte*  consultation  with  the  grain  trade” 
to  “with  the  users  of  the  service."  It  has 
been  determined  that  the  phrase  “with 
users  at  the  service”  is  a  more  inclusive 
phrase  because  not  all  applicants  for  in¬ 
spection  service  under  the  Act  and  regu¬ 
lations  are  members  of  the  grain  indus¬ 
try.  It  is  concluded  that  the  section 
should  be  amended  as  proposed. 
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8.  Combined  lots.  Section  26.1S  of  the 
regulations  (7  CPU  26.15)  would  be 
amended  to: 

Authorize  the  inspection  of  grain  in  com¬ 
bined  lots  either  during  loading,  unloading, 
or  while  the  grain  is  at  rest  In  the  con¬ 
tainers.  (Presently,  only  the  inspection  of 
grain  in  combined  lots  during  loading  is 
authorized.) ; 

Authorize  the  use  of  new  procedures  for 
the  inspection  of  grain  In  combined  lots 
and  authorise  the  Issuance  of  divided- 
original  certificates  for  combined  shlplots. 
(The  present  procedure  does  not  authorize 
the  Issuance  of  divided-original  certificates 
for  combined  shlplots.);  and 

Define  new  terms  and  explain  how  they 
are  used  In  the  inspection  of  grain  in  com¬ 
bined  lots. 

Not*:  The  Department  plans  to  later  pro¬ 
pose,  In  the  regulations,  an  additional  in¬ 
spection  plan  for  the  Inspection  of  grain  in 
combined  lots.  The  plan  will  Involve  wider 
constraints  cm  variations  in  quality  and  will 
promote  more  efficient  handling  of  bulk 
grain. 

Forty-five  commentors  supported  the 
amendment  of  this  section  as  an  equita¬ 
ble  means  of  merchandising  grain  under 
conditions  comparable  to  the  provisions 
presently  allowed  in  export.  Two  com¬ 
mentors  opposed  the  amendment  of  this 
section  for  weighted  averages  of  grades 
in  domestic  shipments.  Two  commentors 
requested  the  term  “barges”  be  amended 
to  Include  “barges  specifically  designed 
for  loading  aboard  oceangoing  vessels.” 
One  commentor  opposed  replacing  the 
phrase  “after  consultation  with  the  grain 
trade”  to  “with  the  users  of  the  service.” 
It  is  concluded  that  the  section  should 
be  revised  to  include  barges  specifically 
designed  for  loading  aboard  oceangoing 
vessels,  that  no  change  should  be  made 
with  respect  to  the  phrase  “with  the  users 
of  the  service”  for  the  reasons  given  in 
number  7  above,  and  that  otherwise 
S  26.15  should  be  amended  as  proposed. 

9.  Succeeding  original  inspections.  Section 
26.30  of  the  regulations  (7  CFR  26.30)  would 
be  amended  by  deleting  the  reference  to  sub¬ 
mitted  samples  In  paragraph  (a).  Succeeding 
original  Inspections  are  not  available  on 
submitted  samples.  The  end  of  paragraph 
(c)  would  be  amended  to  delete  the  words 
“and  will  better  fit  the  needs  of  the  appli¬ 
cant.’*  The  wording  is  considered  confusing 
and  unneeded. 

No  commentors  opposed  the  amend¬ 
ment.  It  is  concluded  that  §  26.30  should 
be  amended  as  proposed. 

10.  Divided-original  certificates.  Section 
26.61  of  the  regulations  (7  CFR  26.61)  would 
be  amended  to  provide  for  divided-original 
certificates  on  a  combined  export  ahlplot,  and 
to  authorize  the  showing,  at  the  request  of 
the  applicant,  of  merchandising  Information 
such  as  loading  order  numbers  on  divided- 
original  Inspection  certificates  for  export 
cargo  grain.  The  showing  of  the  Information 
would  facilitate  the  handling  and  matching 
of  the  certificates  with  related  merchandising 
and  transportation  documents  on  export 
cargo  grain. 

No  commentors  opposed  the  amend¬ 
ment.  It  is  concluded  that  S  26.61  should 
be  amended  as  proposed. 

11.  Duties  of  official  inspection  personnel. 
Section  26.85  of  the  regulations  (7  CFR  26.85) 
would  be  amended  to  provide  that  official 
inspection  services  shall  be  performed  In 


accordance  with  approved  safety  procedures  amended  as  proposed  to  include  reports 
and  using  approved  safety  equipment.  Safety  Df  ownership 
Is  a  basic  duty  In  Inspection  work.  The 

change  would  require  official  Inspection  per-  15.  Official  inspection  agencies.  Section 
sonnel  to  operate  In  a  safe  manner  and  use  26.101  of  the  regulations  (7  CFR  26.101) 
approved  safety  equipment.  would  be  amended  by  adding  wording  to  re¬ 

quire  that  a  minimum  of  90  days’  advanced 
Seven  commentors  opposed  the  refer-  notice  be  given  by  a  designated  official  in- 
ence  to  OS  HA  standards  in  the  regula-  spectlon  agency  when  requesting  that  Its 
tions,  and  one  of  the  seven  commentors  designation  be  canceled,  amended,  trans- 
recommended  a  cooperative  effort  be-  tcrred,  or  suspended.  At  present  no  advanced 
tween  the  Government  and  grain  Indus-  requlr®d-  a  minimum  of  90  days  is 

try  to  develop  correct  safety  and  training  such  requeste. 

w  il  j  i  j  j  Section  26.101  would  also  be  amended  to 

procedures.  It  is  concluded  that  the  sec-  authorize  the  Interim  designation  of  an  of- 
tion  should  not  be  amended  to  include  a  floial  inspection  agency  when  It  Is  lmpractl- 
reference  to  OS  HA  standards,  but  that  cable  to  publish  in  the  Fxdxxal  Rxgistkk  the 
the  section  should  be  amended  to  give  the  final  action  on  a  designation  In  advance  of 
Department  authority  to  prescribe  ap-  the  effective  date.  This  would  promote  the 
proved  safety  procedures  and  safety  orderly  continuation  of  needed  inspection 
eaulDment  services,  and  would  support  currently  ap- 

H  *  ’  proved  practices  in  the  designation  of  official 

12.  Conflicts  of  interest.  Section  26.87  of  Inspection  agencies, 
the  regulations  (7  CFR  26.87)  would  be 

amended  by  listing  certaifi  conflicts  of  in-  No  commentors  opposed  amendment  of 
terest  under  “other  conflicts.”  The  conflicts  this  section.  It  is  concluded  that  this  sec- 
are  now  listed  under  “Interpretations.”  The  tion  should  be  amended  as  proposed. 

amendment  would  add  to  the  clarity  of  the  _ .  .  _  _ _ 

wording.  The  substance  of  the  section  would  gjpor*  gra<w-  Section  26.110  of  the  reg- 

not  be  changed  ulations  (7  CFR  26.110)  would  be  amended  to 

provide  that  (1)  export  grain  In  sacks  may  be 
One  commentor  indicated  reservations  sampled  prior  to  the  final  elevation.  This 
on  the  constitutionality  Of  the  proposed  waiver,  authorized  under  section  5  of  the  Act, 
change  in  this  section.  Hie  substance  of  18  ne®ded  because  It  Is  not  practicable  to 
the  text  in  this  section  is  not  changed  !f“ple  e*3?K>rt  **ck®<1  flnal  eieva- 

by  the  amendment.  It  is  concluded  that  lt  l8  at  rMt  ***  Sn’SS 

this  section  should  be  amended  as  pro-  diverter-type  mechanical  samplers  shall  be 
posed.  used  In  the  sampling  of  export  grain,  with 

13.  Application  for  designation.  Section  waiver  authority  for  (1)  classes  of  shipments, 
26.97  of  the  regulations  (7  CFR  26.97)  would  such  M  sacked  grain,  which  are  impractlca- 
be  amended  to  require  that  applicants  for  t>le  to  sample  with  such  samplers  while  the 
designation  to  operate  as  an  official  lnspec-  grain  Is  being  loaded  abroad,  or  while  lt  Is  In 
tlon  agency  who  are  Incorporated,  furnish  the  flnal  carrier;  and  (2)  emergency  sltua- 
a  copy  of  the  articles  of  Incorporation  and  tlons  involving  mechanical  or  power  failure, 
the  names  of  the  current  corporate  officers  Studies  conducted  by  the  Agricultural  Re- 
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that  the  section  should  be  amended  as 
proposed. 

After  consideration  of  the  written 
comments,  views,  or  arguments  filed  with 
respect  to  the  proposal  of  amendment 
and  other  information  available,  the 
provisions  of  the  proposed  amendments, 
with  changes  as  Indicated,  are  being  im¬ 
plemented  as  set  forth  below: 

1.  A  new  definition  of  weighted  aver¬ 
age  is  added  to  126.1(b)  to  read  as 
follows: 

§  26.1  Meaning  of  words. 

•  •  •  •  • 

(b)  •  •  • 

(40)  Weighted  average.  A  lot  average 
determined  by  multiplying  the  analytical 
result  for  each  factor  in  each  sublot  by 
the  weight  of  the  sublot,  adding  the 
resultant  figures  for  each  factor,  and 
dividing  by  the  weight  of  the  lot. 

2.  Hie  Introductory  text  of  §  26.6(a) 
is  revised  and  a  new  paragraph  (1)  added 
to  read  as  follows : 

§  26.6  Kinds  (scope)  of  official  inspec¬ 
tion  services. 

(a)  General.  The  kinds  of  official  in¬ 
spection  services  available  under  the  Act 
and  the  basis  for  performing  each  serv¬ 
ice  are  those  shown  in  paragraphs  (b) 
through  (1)  of  this  section. 

•  •  •  •  • 

(1)  Mechanical  sampler  inspection. 

(1)  This  inspection  shall  consist  of  the 
following  operations  by  official  inspec¬ 
tion  personnel  (other  than  a  licensed 
employee  of  a  grain  elevator  or  ware¬ 
house)  :  (1)  A  pre-installation  examina¬ 
tion  of  the  sampling  site  for  the  me¬ 
chanical  sampler  to  determine  whether 
the  site  and  the  spout  or  the  belt  ar¬ 
rangements  are  in  accordance  with 
the  basic  requirements  for  the  installa¬ 
tion  and  use  of  the  sampler;  (ii)  initial 
and  periodic  post-installation  examina¬ 
tion  to  determine  whether  the  sampler 
is  installed  property;  (ill)  initial  and  pe¬ 
riodic  checktesting  to  determine  whether 
the  sampler  obtains  representative 
samples;  and  (lv)  the  Issuance  of  an  offi¬ 
cial  certificate  in  accordance  with 
£  26.58  and  S  26.59,  and  paragraph  (1)  (3) 
of  this  section. 

Non:  This  service  shall  be  limited  to 
specified  models  of  diverter-type  mechanical 
samplers  that  have  been  tested  under  con¬ 
trolled  conditions  by  the  US.  Department  of 
Agriculture  Mid  found  to  give  results  within 
a  range  of  ±10  percent  of  the  known  quan¬ 
tity  in  the  checklist  material.  A  list  of  such 
samplers  may  be  obtained  from  official  In¬ 
spection  agencies  and  Field  Offices.  For  a 
list  of  such  offices,  see  i  20.9(d). 

(2)  The  inspection  shall  be  made  in 
accordance  with  the  methods  and  pro¬ 
cedures  prescribed  in  the  instructions 
or  approved  in  specific  eases  by  the  Ad¬ 
ministrator.  (Instructions  and  applica¬ 
tion  forms  for  use  in  checktesting  me¬ 
chanical  samplers  may  be  obtained  from 
any  official  inspection  agency  and  Field 
Office.  For  locations  where  the  instruc¬ 
tions  and  forms  may  be  obtained,  see 
$  26.9(d)). 


(3)  Each  certificate  for  a  mechanical 
sampler  inspection  shall  show  the  re¬ 
sults  of  the  inspection,  in  whole  or  In 
part.  The  certificate  for  the  final  deter¬ 
mination  shall  show  the  following  or 
substantially  equivalent  statements: 
“Sampler  inspected  and  found  to  obtain 
representative  samples  of  ( kinds  of 
grain)  ”  or  “Sampler  inspected  and  found 
not  to  obtain  representative  samples  of 
( kinds  of  grain)." 

3.  Section  26.9  is  amended  by  revising 
the  heading  and  by  adding  a  new  para¬ 
graph  (e)  to  read  as  follows: 

§  26.9  Inspection  service*. 

•  •  •  •  • 

(e)  Conditions  for  inspection.  In  sub¬ 
mitting  a  request  for  an  official  inspec¬ 
tion  service,  the  applicant  consents  to 
the  following  items  which  are  considered 
essential  to  effectuate  the  purposes  or 
provisions  of  the  Act:  (1)  To  pay  bills 
for  Inspection  services  promptly  upon  re¬ 
ceipt;  (2)  to  provide  loading  conditions 
and  containers  which  will  not  contam¬ 
inate  the  grain  or  otherwise  lower  the 
grade,  quality,  or  condition  of  the  grain; 
(3)  to  make  the  grain  fully  accessible  for 
inspection  except  as  provided  in  I  26.12 
(b) ;  (4)  to  provide  required  mechanical 
sampling  equipment  as  provided  in 
S  26.110(d) ;  (5)  to  provide  adequate  and 
separate  space  for  official  Inspection  per¬ 
sonnel  for  performing  the  kind  of  service 
requested;  (6)  to  make  grain  fully  ac¬ 
cessible  for  supervision  inspections  at 
any  time  during  loading  or  unloading; 
and  (7)  to  provide  needed  water  trans¬ 
portation  for  performing  off-shore  ship 
hold  supervisions  and  inspections. 

4.  Section  26.10(c)  Is  revised  to  read  as 
follows: 

§  26.10  When  a  request  for  inspection 
services  may  be  withdrawn  or  dis¬ 
missed. 

•  •  •  •  • 

(c)  Grounds  for  dismissal.  A  request 
for  inspection  services  may  be  dismissed 
by  the  official  inspection  personnel  (1) 
upon  request  of  the  applicant;  (2)  if 
the  request  Is  for  the  Inspection  of  grain 
for  which  standards  have  not  been  estab¬ 
lished  under  the  Act;  (3)  if  the  official 
inspection  agency  (or  in  the  case  of  U.S. 
grain  In  Canadian  ports  and  appeal  In¬ 
spections,  the  field  office)  otherwise  lacks 
jurisdiction  under  the  Act  or  the  regula¬ 
tions  to  handle  the  request;  (4)  if  the 
request  is  not  in  compliance  with  the 
regulations;  (5)  if  sufficient  evidence  is 
not  available  upon  which  to  make  an  ac¬ 
curate  and  true  determination;  or  (6) 
if  it  Is  clearly  not  practicable  to  perform 
the  requested  inspection  services.  (See 
also  S  26.11  of  the  regulations  and  sec¬ 
tion  10  of  the  Act  for  conditional  with¬ 
holding  and  refusal  of  inspection  serv¬ 
ice.) 

•  •  •  •  • 

5.  Sections  26.11(a)(2)  and  (b)  are 
revised  to  read  as  foDows : 


§  26.11  Conditional  withholding  of  in¬ 
spection  service. 

(a)  Mandatory  withholding. 

•  •  •  •  • 

(2)  (i)  For  the  purpose  of  this  para¬ 
graph,  grain  shall  be  deemed  to  be  not 
“accessible  for  inspection”  if  it  Is  of¬ 
fered  for  sampling  or  Inspection  under 
conditions  which  (a)  are  unduly  haz¬ 
ardous  to  the  health  or  safety  of  official 
inspection  personnel  or  (b)  do  not  per¬ 
mit  an  adequate  and  correct  sampling, 
examination,  or  other  determination  for 
the  requested  Inspection  service. 

(ii)  Conditions  which  are  considered 
unduly  hazardous  to  the  health  and 
safety  of  official  Inspection  personnel  as 
prescribed  in  the  instructions  by  the  Ad¬ 
ministrator  Include,  but  are  not  limited 
to  (a)  conditions  at  the  sampling  or  in¬ 
spection  site,  or  the  lnjress  or  egress 
routes  to  the  sampling  or  inspection  site; 
(b)  forcible  assaults.  Intimidations,  or 
interferences,  at  the  sampling  or  inspec¬ 
tion  site;  and  (c)  storage,  stowage,  and 
similar  spaces  which  have  been  fumi¬ 
gated  or  have  toxic  fumes,  or  In  which 
the  oxygen  has  been  depleted  unless  the 
spaces  have  been  found  “safe”  in  ac¬ 
cordance  with  the  Instructions. 

(ill)  Conditions  which  do  not  permit 
an  adequate  and  correct  sampling, 
examination,  or  other  determination  for 
the  requested  inspection  service  Include, 
but  are  not  limited  to,  grain  in  barges 
or  other  carriers  that  are  closed  at  the 
time  the  grain  is  offered  for  inspection 
and  the  carriers  cannot  be  readily 
opened  by  official  inspection  personnel. 

(b)  Permissive  withholding.  At  the 
discretion  of  the  official  inspection  per¬ 
sonnel,  an  official  Inspection  may  be 
conditionally  withheld  if  the  applicant 
has  failed  to  pay  bills  for  prior  inspec¬ 
tion  services;  or  the  grain  is  offered  for 
inspection  outside  of  the  customary 
workday,  unless  timely  arrangements  for 
overtime  inspection  have  been  made  by 
the  applicant  with  the  official  Inspection 
personnel.  In  the  case  of  appeal  inspec¬ 
tions  on  export  cargo  grain,  the  “cus¬ 
tomary  workday”  shall  be  deemed  to 
mean  0800  to  1630  hours  local  time, 
Monday  through  Friday,  except  national 
holidays;  and  “timely  arrangements" 
shall  be  deemed  to  mean  arrangements 
made  not  later  than  1400  hours  of  the 
preceding  workday.  (For  definition  of 
“holiday,”  see  i  26.72(a) ,  footnote  4.) 

*  *  *  *  * 

6.  Section  26.13  is  amended  as  follows: 

§  26.13  Inspection  of  grain  in  contain¬ 
ers  other  than  ships. 

(a)  General.  The  inspection  of  bulk  or 
sacked  grain  loaded  aboard,  or  being 
loaded  aboard,  or  discharged  from  rail¬ 
way  cars,  trucks,  trailers,  river  barges 
(including  barges  specifically  designed 
for  loading  aboard  oceangoing  ships) , 
bay  boats,  bins,  warehouse  lots,  or  con¬ 
tainers  other  than  ships  shall  be  con¬ 
ducted  in  accordance  with  the  provisions 
in  thin  section,  and  such  methods  and 
procedures  as  may  be  prescribed  in  the 
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instructions  or  approved  in  specific  cases 
by  the  Administrator. 

•  •  •  •  • 

(c)  One  certificate  per  lot.  One  official 
inspection  certificate  shall  be  issued  for 
each  lot:  Provided,  That  the  require¬ 
ments  of  this  paragraph  shall  not  be 
applicable  to  8  26.15,  or  paragraph  (b) 
of  this  section,  or  Instances  when  the  is¬ 
suance  of  one  certificate  for  more  than 
one  container  is  requested  by  the  appli¬ 
cant  for  inspection.  If  the  grain  is  not 
uniform  in  condition,  the  certificate  shall 
show  the  approximate  quantity  in  each 
portion,  the  location  of  each  portion  in 
the  container,  and  the  grade  of  the  grain 
in  each  portion,  in  accordance  with  pro¬ 
cedures  prescribed  in  the  instructions  or 
approved  in  specific  cases  by  the  Admin¬ 
istrator. 

•  •  •  •  • 

7.  Section  26.14  (b),  (c).  (d).  and  (e) 
are  amended  as  follows  and  (f)  is 
deleted: 

§  26.14  Inspection  of  grain  in  ships. 

•  •  •  •  • 

(b)  Definitions.  For  purposes  of  this 

section  the  term  “ship”  means  all  ocean¬ 
going  ships,  barges,  and  tankers;  lake 
vessels,  and  ships  of  similar  or  larger  ca¬ 
pacity. 

(1)  The  term  “reasonably  continuous 
operation”  shall  be  construed  to  Include 
Inactive  Intervals  of  not  more  than  88 
consecutive  hours;  Provided,  That  the 
ship  does  not  leave  the  designated  in¬ 
spection  point  or  port  in  which  the  in¬ 
spection  is  being  performed.  Upon  re¬ 
quest  of  the  applicant,  the  statement 
“Loaded  under  continuous  official  inspec¬ 
tion”  may  be  shown  on  the  official  in¬ 
spection  certificate  when  the  conditions 
of  this  section  are  met. 

(2)  The  term  “material  portion” 
means  a  portion  which  is  considered  sig¬ 
nificant  under  a  sampling  plan  pre¬ 
scribed  in  the  instructions  on  the  basis 
of  approved  statistical  principles  after 
consultation  with  the  users  of  the  serv¬ 
ice:  Provided,  That  if  the  applicant  has 
been  Informed  by  official  Inspection  per¬ 
sonnel  or  otherwise  knows  the  quality 
of  the  grain  prior  to  loading  the  grain  on 
a  ship,  any  portion  of  “off-grade”  grain 
which  is  of  an  inferior  grade  in  compari¬ 
son  with  the  load  order  grade  shall  be 
deeemd  to  be  a  material  portion. 

(3)  The  term  “load  order  grade”  means 
the  official  grade,  official  factors,  and 
other  criteria  specified  by  the  applicant 
for  Inspection. 

(4)  The  term  “uniform  in  quality” 
means  that  all  portions  in  the  lot  con¬ 
form  to  the  load  order  grade  and  that 
no  material  portion  in  the  lot  is  of  a 
grade,  or  equivalent  of  a  grade  inferior  to 
the  load  order  grade. 

(5)  The  determination  of  “equivalent 
of  a  grade"  shall  be  based  on  special 
grades,  dockage,  factors,  and  other  cri¬ 
teria,  and  shall  be  prescribed  in  the  in¬ 
structions  or  otherwise  approved  by  the 
Administrator. 

(c)  Grain  uniform  in  quality.  The 
grain  in  each  lot  offered  for  inspection 
shall  be  examined  thoroughly  for  uni¬ 


formity  of  quality.  If  the  grain  is  found 
to  ba  uniform  in  quality  and  is  loaded 
aboard  or  discharged  from  the  ship  In 
a  reasonably  continuous  operation,  the 
grain  shall  be  sampled,  Inspected,  graded, 
and  certificated  as  one  lot.  (The  require¬ 
ments  of  this  paragraph  and  paragraph 

(d)  of  this  section  with  respect  to  rea¬ 
sonably  continuous  loading  or  discharge 
shall  not  apply  to  grain  which  is  at  rest 
in  a  ship  when  the  grain  is  offered  for  an 
inspection.) 

(d)  Grain  not  uniform  in  quality.  If 
the  grain  in  a  lot  is  found  to  be  not  uni¬ 
form  in  quality  or  if  the  grain  is  not 
loaded  aboard  or  discharged  from  the 
ship  in  a  reasonably  continuous  opera¬ 
tion,  the  grain  in  each  portion,  and  the 
grain  which  is  loaded  aboard  or  dis¬ 
charged  from  the  ship  at  different  times 
shall  be  sampled,  inspected,  graded,  and 
certificated  as  a  separate  lot. 

(e)  Certification  of  grain  not  uniform 
in  quality.  If  the  grain  in  a  lot  is  found  to 
be  not  uniform  in  quality  under  para¬ 
graph  (d)  of  this  section,  the  cargo  in¬ 
spection  certificate  for  each  lot  shall  show 

(1)  the  grade  of  the  lot;  (2)  a  statement 
that  the  grain  has  been  loaded  on  board 
with  other  grain;  (3)  the  grade,  loca¬ 
tion,  and  approximate  quantity  of  the 
other  grain;  and  (4)  such  other  informa¬ 
tion  as  may  be  required  by  the  regula¬ 
tions  and  the  instructions  or  approved 
in  specific  cases  by  the  Administrator. 
(The  requirements  of  subparagraph  (2) 
of  this  paragraph  shall  not  apply  to  grain 
which  is  inspected  as  it  is  being  dis¬ 
charged  from  a  ship.) 

(f)  [Deleted] 

•  •  •  •  • 

8.  Section  26.15  is  revised  as  follows: 

§  26.15  Inspection  and  certification  of 
grain  in  combined  lota. 

(a)  General.  The  inspection  of  grain 
being  loaded  into  or  discharged  from,  or 
at  rest  in,  two  or  more  railway  cars, 
trucks,  barges  (including  barges  specif¬ 
ically  designed  for  loading  aboard  ocean¬ 
going  ships),  and  the  grain  in  two  or 
more  identified  lots  loaded  into  or  dis¬ 
charged  from  a  ship  shall  be  in  accord¬ 
ance  with  the  provisions  of  this  section 
and  such  methods  and  instructions  as 
may  be  prescribed  in  the  instructions  or 
otherwise  approved  by  the  Administra¬ 
tor. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  terms  shall  have 
the  meanings  given  below: 

(1)  The  term  “uniform  in  quality” 
shall  mean  that  the  weighted  average  of 
the  grain  in  the  combined  lot  is  not  in¬ 
ferior  to  the  load  order  grade,  and  that 
no  material  portion  in  the  lot  is  of  a 
grade  or  equivalent  of  a  grade  inferior 
to  the  load  order  grade. 

(2)  The  term  “equivalent  of  a  grade” 
shall  be  based  on  special  grades,  dock¬ 
age,  factors,  and  other  criteria,  and  shall 
be  prescribed  in  the  instructions  or 
otherwise  approved  by  the  Administra¬ 
tor. 

(3)  The  term  “load  order  grade”  means 
the  official  grade,  official  factors,  and 
other  criteria  specified  by  the  applicant 
for  inspection. 


(4)  The  term  “material  portion”  shall 
mean  a  portion  which  is  considered  sig¬ 
nificant  under  a  sampling  plan  pre¬ 
scribed  in  the  instructions  on  the  basis 
of  approved  statistical  principles  after 
consultation  with  the  users  of  the  serv¬ 
ice:  Provided,  That  if  the  applicant  has 
been  informed  by  official  inspection  per¬ 
sonnel  or  otherwise  knows  the  quality 
of  the  grain  prior  to  loading  the  grain  on 
a  ship,  any  portion  of  “off -grade”  grain 
which  is  of  an  inferior  grade  in  compar¬ 
ison  with  the  load  order  grade  shall  be 
deemed  to  be  a  material  portion. 

(c)  Inspection  during  loading,  unload¬ 
ing,  or  while  at  rest.  Upon  request  by  an 
applicant,  the  grain  being  loaded  into  or 
discharged  from,  or  at  rest  in,  two  or 
more  railway  cars,  trucks,  or  barges, 
and  the  grain  in  two  or  more  Identified 
lots  being  loaded  into  or  discharged  from 
a  ship  may  be  sampled,  inspected,  and 
certificated  as  a  combined  lot  if: 

(1)  In  the  case  of  grain  which  is  being 
loaded  or  discharged,  the  request  is  filed 
in  advance  of  the  loading  or  discharge  of 
any  of  the  grain; 

(2)  The  request  shows  the  quantity  of 
grain  which  is  to  be  certificated  as  a  com¬ 
bined  lot; 

(3)  Each  car.  truck,  barge,  or  shiplot 
is  specifically  identified  in  the  request; 

(4)  The  grain  loaded  Into  or  dis¬ 
charged  from,  or  at  rest  in,  each  car, 
truck,  or  barge,  or  the  grain  in  each 
shiplot  is  accessible  for  sampling  and  is 
sampled  in  one  designated  Inspection 
area  within  88  consecutive  hours. 

(5)  A  representative  sample  or  sam¬ 
ples  are  obtained  from  the  grain  in  each 
car,  truck,  or  barge,  or  the  grain  in  each 
shiplot; 

(6)  The  grain  loaded  into  or  dis¬ 
charged  from  or  at  rest  in  each  car,  truck, 
or  barge,  or  the  grain  in  each  shiplot  is 
inspected  and  graded  in  accordance  with 
the  provisions  of  this  section  and  such 
methods  and  procedures  as  may  be  pre¬ 
scribed  in  the  instructions  or  otherwise 
approved  by  the  Administrator;  and 

(7)  The  grain  in  the  combined  lots  is 
found  to  be  uniform  in  quality. 

(d)  Inspection  after  certification.  Upon 
request  by  an  applicant,  the  grain  in  two 
or  more  cars,  trucks,  barges,  or  the  grain 
in  two  or  more  shlplots  which  has  been 
sampled,  inspected,  and  certificated  as 
separate  lots  may  be  certificated  as  a 
combined  lot  if: 

(1)  The  request  is  filed  within  a  rea¬ 
sonable  time,  not  to  exceed  2  business 
days  after  the  date  of  the  latest  inspec¬ 
tion; 

(2)  The  grain  in  each  container  was 
accessible  for  sampling  and  was  sam¬ 
pled  in  one  designated  inspection  area, 
within  an  86-hour  period; 

(3)  The  grain  in  the  combined  lots  was 
found  to  be  uniform  in  quality. 

(4)  The  originals  of  the  official  cer¬ 
tificates  issued  for  the  component  lots 
are  surrendered  to  the  official  inspec¬ 
tion  agency  or  the  field  office  except  as 
provided  for  in  paragraph  (f)  (vi)  of  this 
section; 

(5)  Representative  file  samples  of  the 
grain  are  available;  and 
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(6)  The  official  Inspection  personnel  surrendered”  shall  be  dearly  shown.  In  grain  Is  part  of  an  undivided  lot  of _ 

10  issued  the  certificates  for  the  com-  the  space  provided  for  remarks,  on  the  (bushels)  (pounds) (2)  the  original 
’nent  lots  and  the  official  inspection  combined  lot  Inspection  certificate  be-  shall  show  the  term  Divided-Original  in- 
rsonnel  who  will  issue  the  combined  neath  the  statement  Identifying  the  stead  of  Original  and  the  copies  shall 
t  certificate  believe  that  the  samples  superseded  certificates.  Official  ins  pec-  show  the  term  Divided-Original  (Copy) 
ilch  were  used  as  the  basis  for  the  tion  personnel  shall  exerlcse  such  other  Instead  of  the  word  Copy;  (3)  the  serial 
mponent  Inspections  were  representa-  precautions  as  may  be  found  necessary  number  shown  on  the  divided-original 
re  of  the  grain  at  the  time  of  the  in-  to  prevent  the  fraudulent  or  unauthor-  certificates  be  the  same  as  the  serial 
ections,  and  that  the  quality  or  can-  ized  use  of  the  superseded  certificates,  number  shown  on  the  original  certificates 
tion  of  the  grain  in  the  samples,  and  (g)  Quantity.  No  combined  lot  lnspec-  except  the  serial  number  of  the  divided  - 
e  quality  or  condition  of  the  grain  in  tion  certificate  shall  be  issued  which  original  certificates  shall  include  a  seri- 
e  combined  lot  has  not  changed  since  shows  a  quantity  of  grain  in  excess  of  the  ally  numbered  suffix;  (4)  the  quantity  of 
e  time  of  the  component  inspections,  quantity  shown  on  the  superseded  grain  shown  on  the  divided-original  eer¬ 
ie)  Certification.  Each  such  certificate  certificates.  tifleates  shall  be  in  accordance  with  the 

all  show  the  statement  ‘‘Combined  Lot  (h)  Further  combining.  After  a  com-  request  for  the  certificates:  Provided. 
spection,”  and  the  identification  of  bined  lot  certificate  has  been  Issued  in  That  no  divided-original  certificates  shall 

be  issued  which  show,  individually  or  in 
the  aggregate,  a  quantity  of  grain  in 
excess  of  the  quantity  shown  on  the 
original  certificate.  At  the  written  re¬ 
quest  of  the  applicant,  loading  order 
numbers,  purchase  authorization  num¬ 
bers,  reference  numbers,  contract  num- 


the  analyses  of  the  samples  from  the  any  inspection  other  than  as  described 
component  lots  ;  Provided,  That  if  the  in  this  section. 

grain  in  each  lot  in  a  combined  lot  is  (j)  Reinspection  and  appeal  lnspec - 
found  to  be  uniform  for  any  grade  and  tion  on  combined  or  off-grade  lots.  A 
the  weighted  averages  show  a  different  reinspection  or  an  appeal  inspection  may 
grade,  the  grade  found  for  the  combined  be  obtained  on  a  combined  lot  or  on  each 
lots  shall  prevail.  Upon  request,  infor-  “off-grade”  lot  in  accordance  with  the 
mation  as  to  specified  factors  for  each  regulations, 
combined  lot  shall  be  shown  on  the  com-  _  _  „  ....  ,  ,  „ 

bined  lot  Inspection  certificate.  Section  26.30  (a)  and  (c)  are  re¬ 

al  GraS^ot  uniform  in  Quality.  If  the  ***“  Allows: 
grain  in  the  combined  lot  is  found  to  be  §  26.30  Succeeding  original  inspections, 
not  uniform  in  quality,  the  grain  in  each 

portion  shall  be  sampled,  Inspected,  (a)  General  provisions.  In  cases  where 
graded,  and  certificated  as  a  separate  lot.  original  Inspection  has  been  obtained 
(2)  Grain  uniform  in  quality.  If  the  111  designated  Inspection  area  on  a 
grain  in  the  combined  lot  is  found  to  be  specific  lot,  and  a  later  or  more  current 
uniform  in  quality,  an  official  certificate  inspection  of  the  same  kind  (scope)  is 
shall  be  issued.  desired  in  the  same  area  on  the  same  lot, 

(f)  Combined  lot  superseding  certifl-  one  or  more  succeeding  inspections  may 
cate  requirements.  (1)  If  the  request  for  be  obtained  in  accordance  with  para- 
a  combined  lot  inspection  was  filed  after  graphs  (b)  through  (i)  of  this  section, 
the  grain  in  the  component  lots  was  in-  •  •  •  •  • 

^pected  and  certificated,  the  combined  (C)  Grounds  for  dismissal.  A  request 
lot  Inspection  certificate  shall  also  show:  for  a  succeeding  original  inspection  may 
(i)  Tne  date  the  component  lots  were  be  withdrawn  or  dismissed  in  accordance 
inspected  as  the  date  of  inspection  of  the  with  the  provisions  of  SS  26.10  and  26.27, 
grain  in  the  combined  lot.  However,  if  or  shall  be  dismissed  when  a  re  inspection 
the  lots  were  inspected  on  different  dates,  or  an  appeal  inspection  can  be  obtained 
the  latest  ofthe  dates  shall  be  shown;  from  the  preceding  original  inspection. 
(11)  a  new  serial  number,  other  than  the 

serial  numbers  of  the  certificates  which  *  *  *  *  * 

are  to  be  superseded;  (ill)  a  statement  *0.  Section  26.61  (a)  and  (f)  are 
showing  the  name(s)  of  the  elevator(s)  amended  as  follows : 
or  warehouse (s)  from  which  the  grain  in  •  nc.  at  ■%.  .  •  .  ,  . 

th.  combined  lot  <n  loaded;^)  a  8  ccr- 

statement  showing  the  approximate 

quantity  of  grain  in  the  combined  lot;  General  requirements.  If  an  export 

(v)  a  statement  showing  the  identifies-  cargo  shipment  is  certificated  as  a  com- 
tion  of  any  superseded  certificates  as  fol-  bined  lot,  or  is  offered  for  inspection  as 
lows:  “This  Combined  Lot  certifl-  one  lot,  and  is  found  to  be  uniform  in 

cate  supersedes  certificates  Nos. _ _  quality  and  is  certificated  as  one  lot,  the 

dated  _ "  (The  numbers  applicant  may  exchange  the  original  cer- 

shown  in  the  statement  in  all  cases  tlflcate  for  two  or  more  divided-original 
Include  the  lettered  prefix.) ;  and  <vi)  if  certificates  subject  to  the  requirements  in 
the  superseded  certificates  are  in  the  paragraphs  (b)  through  (g)  in  this 
custody  of  the  Grain  Division  or  an  offi-  section. 

dal  inspection  agency,  the  superseded  •  •  »  •  • 

certificates  shall  be  marked  “Void”  in  a  (f)  Certification  requirements  and 
dear  and  conspicuous  manner.  If,  at  the  options.  The  same  information  and  state- 
time  of  issuing  the  combined  lot  lnspec-  ments  shall  be  shown  on  the  divided - 
tion  certificate,  the  superseded  certifl-  original  certificates  as  shown,  or  required 
cates  are  not  in  the  custody  of  the  Grain  to  be  shown,  on  the  original  certificate 
Division,  or  an  official  Inspection  agency,  exoept  (l)  the  original  and  all  copies 
the  statement  “The  superseded  certifl-  shall  show,  in  the  space  provided  for 
cates  Identified  herein  have  not  been  remarks,  the  completed  statement:  “This 


11.  Section  26.86(b)  is  revised  as 
follows: 

§26.85  Duties  of  official  inspection  per¬ 
sonnel. 


(b)  Inspection  services.  Official  in¬ 
spection  personnel  shall  perform  re¬ 
quested  Inspection  services  (1)  without 
discrimination,  except  as  authorised  in 
8  26.12;  (2)  as  soon  as  practicable,  ex¬ 
cept  as  authorized  in  81  26.10  and  26.11; 
(3)  upon  reasonable  terms;  and  (4)  by 
using  approved  safety  procedures  and 
safety  equipment  prescribed  in  the  in¬ 
structions  by  the  Administrator. 

12.  Section  26.87  (b),  (c),  (d),  and  (e) 
are  revised  as  follows : 

§  26.87  Conflicts  of  interest. 
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spection  functions:  Provided,  further. 
That  the  physical  presence  of  any  officer 
or  member  of  such  a  business  entity  in 
the  inspection  or  testing  quarters  as¬ 
signed  to  the  official  inspection  personnel 
may,  in  the  absence  of  a  specific  invita¬ 
tion  by  the  personnel,  be  deemed  to  be  a 
control,  direct  or  indirect,  over  the  tech¬ 
nical  aspects  of  the  official  inspection 
functions  performed  by  such  personnel. 

(2)  Be  engaged  in  buying,  selling, 
transporting,  cleaning,  elevati’ig,  stor¬ 
ing,  binning,  mixing,  blending,  drying, 
treating,  fumigating,  or  other  prepara¬ 
tion  of  grain  (other  than  as  a  grower  of 
grain,  or  the  disposition  of  inspection 
samples) ;  or  in  the  business  of  cleaning, 
treating,  or  fitting  of  carriers  or  con¬ 
tainers  for  transporting  or  storing  grain; 
the  merchandising  for  non-farm  use  of 
equipment  for  cleaning,  drying,  treating, 
fumigating,  or  otherwise  processing, 
handling,  or  storing  grain;  or  the  mer¬ 
chandising  of  grain  inspection  equip¬ 
ment  (other  than  buying  or  selling  by 
official  inspection  personnel  of  such 
equipment  for  use  in  performance  of 
their  official  inspection  functions) :  Pro¬ 
vided,  That  licensed  employees  of  grain 
elevators  or  warehouses  may  obtain 
warehouseman’s  samples,  as  provided  in 
S  26.6(d). 

(3)  Accept  any  fee  or  charge  in  excess 
of  the  published  fee  or  charge  or  any 
favor,  gift,  loan,  unusual  discount,  serv¬ 
ice,  entertainment,  or  other  thing  of 
monetary  value  under  circumstances  in 
which  such  acceptance  could  result,  or 
create  the  appearance  of  resulting  in  (i) 
the  use  of  their  office  for  undue  private 
gain;  (11)  an  undertaking  to  give  undue 
preferential  treatment  to  any  person;  or 
(lii)  any  other  loss  of  complete  inde¬ 
pendence  or  Impartiality  in  performance 
of  official  inspection  functions. 

(4)  Participate  (directly  or  otherwise) 
in  any  transaction  concerning  the  pur¬ 
chase  or  sale  of  corporate  stocks  or 
bonds,  commodities,  or  other  property 
for  speculative  purposes  if  such  action 
might  tend  to  interfere  with  the  proper 
and  impartial  performance  of  his  duties 
or  bring  discredit  upon  the  Department 
of  Agriculture.  Licensees  and  employees 
are  not  prohibited  by  this  paragraph 
from  making  bona  fide  investments. 

(5)  Coerce  or  give  the  appearance  of 
coercing  any  person  to  provide  special 
or  undue  benefits  to  themselves  as 
licensees  or  authorized  employees. 

(c)  Reports  of  interests.  Official  in¬ 
spection  personnel  shall  report  such  in¬ 
formation  regarding  their  employment 
or  other  business  interests  as  may  be  re¬ 
quired  at  any  time  by  the  Administrator. 
(The  filing  of  such  reports,  or  the  filing 
of  an  application  for  a  license  as  pro¬ 
vided  in  9  26.77,  does  not  permit  a 
licensee  or  authorized  employee  to  have 
a  conflict  of  interest  prohibited  by  the 
Act  or  the  regulations.) 

(d)  Avoiding  conflicts  of  interest.  Each 
licensee  and  each  authorized  employee 
shall  at  all  times  avoid  acquiring  any 
financial  Interest  or  engaging  in  any 
activity  that  would  result  in  a  violation 
of  this  section  or  9  26.86  or  other  viola¬ 
tion  of  section  11  of  the  Act  and  shall 


not  permit  his  spouse,  minor  children, 
or  any  blood  relative  who  resides  in  his 
immediate  household  to  acquire  any 
such  interest  or  engage  in  any  such 
activity.  For  the  purpose  of  this  section, 
the  interest  of  a  spouse,  minor  child,  or 
blood  relative  who  Is  a  resident  of  a 
licensee’s  or  an  authorized  employee’s 
immediate  household  shall  be  considered 
to  be  an  interest  of  the  licensee  or 
employee. 

(e)  Disposition  of  conflicting  interests. 

(1)  Upon  being  advised  that  certain 
employment  or  other  interest  is  in  con¬ 
flict  with  his  official  duties  and  that 
remedial  action  is  required,  the  appli¬ 
cant,  licensee,  or  authorized  employee 
shall  take  immediate  action  to  end  the 
conflict  of  interest  and  advise  the  re¬ 
sponsible  officials  of  action  taken  in  this 
respect. 

(2)  An  applicant,  licensee,  or  author¬ 
ized  employee  who  believes  that  reme¬ 
dial  action  will  cause  undue  hardship 
may  request  a  review  and  modification 
by  forwarding  to  the  Administrator 
either  directly  or  through  the  field  office, 
a  written  statement  setting  forth  all  the 
facts  and  circumstances  with  the  rea¬ 
sons  for  the  request  or  modification. 

(3)  If  a  final  determination  is  made 
that  a  conflict  of  Interest  does,  in  fact, 
exist,  failure  to  take  immediate  action  to 
end  the  conflict  of  interest  shall  subject 
an  applicant  to  the  dismissal  of  his  ap¬ 
plication;  a  licensee  to  administrative 
action  against  his  license  and  criminal 
prosecution;  and  an  authorized  em¬ 
ployee  to  disciplinary  action  and  crim¬ 
inal  prosecution. 

x  •  •  *  •  • 

13.  Section  26.97(a)  (16)  is  amended  as 
follows: 

§  26.97  Application  for  designation. 

(a)  •  •  • 

(16)  The  articles  of  incorporation  if 
the  applicant  1s  incorporated  and  the 
names  of  current  corporate  officers. 

•  •  •  •  • 

14.  Section  26.100(d)  is  revised  and  (j) 
is  added  as  follows : 

§  26.100  Duties  of  official  inspection 
agencies. 

•  *  *  *  • 

(d)  Training  and  supplies.  (1)  Each 
official  inspection  agency  shall  provide 
its  employees  with  training  in:  (i)  Per¬ 
forming  official  inspection  functions  for 
which  its  employees  are  or  have  re¬ 
quested  to  be  licensed;  and  (11)  the  use 
of  approved  safety  procedures  and  safety 
equipment  prescribed  in  the  instructions 
by  the  Administrator. 

(2)  Each  official  inspection  agency 
shall  supply  its  licensed  personnel  with 
(1)  approved  safety  equipment;  (11) 
safety  instructions  prescribed  by  the  Ad¬ 
ministrator;  (ill)  the  official  grain 
standards;  (iv)  an  adequate  supply  of 
forms  approved  by  the  Administrator; 
and  (r)  other  materials  necessary  for 
the  conduct  of  official  inspection  func¬ 
tions. 

•  •  ♦  •  + 


(j)  Reports  of  ownership.  Each  official 
inspection  agency  shall  report  such  in¬ 
formation  regarding  its  ownership  and 
operation  as  may  be  required  by  the 
Administrator. 

15.  Section  26.101  is  amended  by  re¬ 
vising  heading  and  paragraphs  (a)  and 
(c)  as  follows: 

§26.101  Cancellation,  amendment, 
transfer,  suspension,  and  revocation 
of  designation. 

(a)  Voluntary  cancellation,  amend¬ 
ment,  transfer,  or  suspension.  Upon  re¬ 
quest  by  an  official  inspection  agency, 
and  a  showing  of  good  cause,  a  designa¬ 
tion  to  operate  as  an  official  inspection 
agency  may  be  canceled,  amended, 
transferred  to  another  agency  or  person, 
or  suspended  for  a  definite  or  indefinite 
period  of  time  in  accordance  with  the 
following  procedure: 

(1)  The  request  for  the  proposed  can¬ 
cellation,  amendment,  transfer,  or  sus¬ 
pension  shall  be  made  by  the  agency 
at  least  90  days  in  advance  of  the  pro¬ 
posed  effective  date  of  the  action,  and 
good  cause  shall  be  shown  to  support  the 
request. 

(2)  The  proposed  action  shall  be  pub¬ 
lished  in  the  Federal  Register  and  inter¬ 
ested  persons  shall  be  given  opportunity 
to  present  their  views.  Reasonable  notice 
of  the  final  action  shall,  Insofar  as  prac¬ 
ticable,  be  published  in  advance  of  the 
effective  date:  Provided,  That  if  there 
is  insufficient  time  to  publish  the  final 
action  in  the  Federal  Register  in  ad¬ 
vance  of  the  effective  date,  and  an 
interim  designation  for  an  official  In¬ 
spection  agency  appears  warranted,  such 
designation  may  be  made  by  the  Admin¬ 
istrator  in  accordance  with  the  provi¬ 
sions  of  paragraph  (c)  of  this  section. 

(3)  In  the  case  of  a  transfer,  the 
transferee  must  qualify  under  the  re¬ 
quirements  in  9  26.96. 

•  •  •  •  • 

(c)  Replacement  agency.  (1)  If  a 
designation  for  an  official  inspection 
agency  is  canceled,  suspended,  or  re¬ 
voked,  and  a  replacement  agency  is 
deemed  warranted,  arrangements  for 
a  replacement  agency  shall  be  made  by 
the  Administrator  after  consultation 
with  Interested  State  departments  of  ag¬ 
riculture,  official  inspection  agencies, 
users  of  the  Inspection  service,  and  other 
Interested  persons,  and  insofar  as  prac¬ 
ticable,  in  advance  of  the  cancellation, 
suspension,  or  revocation.  The  need  for 
a  replacement  agency  shall  be  published 
in  the  Federal  Register  and  interested 
persons  shall  be  given  opportunity  to 
present  their  views.  Reasonable  notice  of 
the  final  action  shall  be  published  in  the 
Federal  Register  in  advance  of  the 
effective  date. 

(2)  If  time  or  other  circumstances 
action  or  the  final  action  in  a  timely 
manner,  and  an  interim  designation  for 
an  official  inspection  agency  is  deemed 
warranted  by  the  Administrator,  notice 
of  the  Interim  designation  shall  be  pub¬ 
lished  in  the  Federal  Register  together 
with  the  effective  period  of  the  interim 
designation.  Interested  persons  may  sub- 
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mit  comments  on  the  Interim  designa¬ 
tion. 

16.  Section  26.110(d)  (1)  and  (3)  are 
revised  to  read  as  follows: 

§  26.110  Mandatory  inspection— export 
grain. 

*  *  *  #  » 

(d)  Sampling  requirements.  (1)  The 
inspection  for  official  grade  and  official 
factor  information  must  be  based  on 
official  samples  obtained  from  the  grain 
as  it  is  being  loaded  aboard,  or  while  it 
Is  in  the  final  carrier  in  which  it  is  to  be 
transported  from  the  United  States: 
Provided,  That  the  inspection  of  sacked 
grain  may  be  based  on  an  Initial  inspec¬ 
tion  as  the  grain  Is  being  sacked  and  a 
final  Inspection  as  the  sacks  of  grain  are 
being  loaded  aboard  the  final  carrier  in 
which  they  are  to  be  transported  from 
the  United  States,  in  accordance  with 
Instructions  issued  by  the  Administrator. 
•  •  *  •  • 

(3)  If  the  grain  is  sampled  as  it  is 
being  loaded  aboard  the  carrier,  the 
samples  must  be  obtained  after  the  final 
vertical  elevation,  at  such  place  or  places 
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and  in  such  manner  as  will  obtain  the 
most  representative  sample  and  other¬ 
wise  in  accordance  with  the  instructions; 
Provided,  That  after  November  1,  1975, 
all  bulk  export  cargo  grain  shall  be 
sampled  by  means  of  approved  diverter- 
type  mechanical  samples:  Provided  fur¬ 
ther,  That  the  Administrator  may  (1) 
extend  the  time  to  May  1, 1976,  in  specific 
cases  for  an  export  elevator  to  complete 
Installation  of  diverter-type  mechanical 
samplers  if  the  elevator  can  show  that 
diligent  effort  has  been  made  to  meet  the 
November  1,  1975,  deadline;  (ii)  waive 
such  requirements  for  (a)  classes  of 
shipments  of  sacked  grain,  which  are 
impracticable  to  sample  with  such 
samplers  while  the  grain  is  being  loaded 
aboard,  or  while  it  is  In  the  final  carrier, 
and  (b)  emergency  situations  involving 
mechanical  or  power  failure. 

»  •  •  *  • 

17.  Section  26.114(a)  is  revised  as  fol¬ 
lows: 

§  26.114  Die  of  official  grade  designa¬ 
tions,  official  inspection  marks  and 
other  descriptions  of  or  representa¬ 
tions  concerning  grain. 

(a)  Grade  designations  and  marks. 
Paragraph  (a)(5)  of  section  13  of  the 


Act  prohibits  any  person  from  know¬ 
ingly  using  any  official  grade  designation 
or  official  inspection  mark  on  any  con¬ 
tainer  of  grain  by  means  of  a  tag,  label, 
or  otherwise,  unless  the  gain  in  such 
container  was  officially  inspected  on  the 
basis  of  an  official  sample  taken  while 
the  grain  was  being  loaded  into  or  was 
in  such  container  and  the  grain  was 
found  to  qualify  for  such  designation  or 
marks.  The  official  grade  designations 
are  those  specified  in  the  official  grain 
standards  for  the  various  grades  of 
grain:  eg.,  UB.  No.  1  Hard  Winter 
Wheat  The  official  Inspection  mark  is  the 
statement  “Loaded  Under  Continuous 
Official  Inspection,”  authorized  for  use 
in  accordance  with  §  26.14(1) . 

•’  •  -•  •  • 

(Secs.  13  and  16,  83  Stat.  766  and  768;  7 
UA.C.  87a  and  87e;  87  PR  38464  and  38476.) 

Effective  date.  The  provlsons  shall  be¬ 
come  effective  September  4,  1975. 

Done  in  Washington,  D.C.  on:  July  31, 
1975. 

John  C.  Blum, 
Acting  Administrator. 

[PR  Doc. 76-26881  Piled  8-4-75; 8: 46  am] 
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